
























































COMMON ORDER

L As the subject matter, cause of action and reliefs sought in
all the above complaints are one and the same as it is related to the same
apartment project developed by the same Promoter, the said Complaints were
being clubbed and taken up together for joint hearing for passing a common
order, as provided under Regulation 6(6) of Kerala Real Estate Regulatory
Authority (General) Regulations, 2020. It is noticed that an Association has
been formed in the Project by Allottees. But no complaint has been filed so far
by the Association separately. As itis a registered Association of Allottees, the
Association could have filed a single complaint in the prescribed manner on
behalf of all the allottees. In the absence of such a complaint, the Authority

considered all the complaints together and decided to pass this common order.

.2 The Complainants are allottees of a real estate project
named ‘Akshaya Agraharam’ consisting of 120 apartments with 15 apartments
in each floor situated in 61.27 cents of land at Guruvayoor Village. Chavakkad
Taluk in Trissur District developed and promoted by the Respondent Mr. Joju
K V. Proprietor, Akshaya Properties & Developers. The construction works
started in the year 2010 and relying on the assurances and promises given by
the builder that the property is completely free from encumbrance and the
project shall be completed within Two years from the date of agreement entered
into between the Complainants and the Respondent. the above Complainants
purchased apartments in the said project. As per the agreement terms, the
builder shall complete the whole project with all the amenities and facilities
within the specific time period shown in the agreement and if it is violated by
the Respondent, he shall return the amount received from the Complainants

with interest. The Complainants allege that despite fulfillment of all the terms
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and conditions from their part, the Respondent neither completed the project
within the time limit nor refunded the amount with interest as per the terms of
the agreement. The construction started in the year of 2010 and most of the
Complainants executed their agreements in the same year. The Complainants
states that 90% of the work in the project has been completed by September
2019 after which no work has been carried out by the Respondent, due to
shortage of fund. The pending works are related to electrical connection, water
connection and septic tanks and as per the estimate of the Respondent Builder,
Rs. 1.5 Crores is required to complete the pending works. Out of 120 flats. 90
flats have been sold out and an amount of around 50 lakhs is due from the
existing allottees, as final instalments.  The Association was formed by the
Allottees in December 2018  and the Association convened several meetings
with the Respondent Builder to solve issues and even offered that if the
incomplete flats are getting registered in the name of the Association. they will
complete the project with their own additional funds. At that time the
Respondent disclosed that it was not possible because he had taken a project
loan from Irinjalakuda Co-operative Bank and the original documents are with
the Bank. When the Complainants approached the Bank. it is understood that
the outstanding amount as on November 2019 was around 9 Crores and the
Respondent Builder was not paying the installments regularly and it became
NPA  case and the Bank was going to take over the apartment complex
immediately. The relief sought by the Complainants is for a direction to the
Respondent to hand over the apartment at the earliest and also to pay interest
on the amount paid for the period of delay in handing over the project. They
also pray for a compensation for the loss sustained to them.

The copies of agreement submitted by the Complaints are
marked as Exbt.A1 to A59.
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3. The Respondent appeared but not filed any counter/reply

statement to the complaint.

4. As it is found that the Project is not completed and
Occupancy Certificate has not been obtained for the Project so far, we have
directed, as per our Interim Order dated 05.10.2020, the Respondent to submit
application for registration of the Project as per the provisions under Section 3
of the Real Estate (Regulation & Development) Act 2016(hereinafter referred
to as “the Act”). But the Respondent neither complied with the said direction
issued by the Authority nor submitted any explanation so far for the violation
of said order. In this regard, the Authority has decided to issue a separate Show
Cause Notice to the Respondent for non-registration of project as well as
violation of orders passed by this Authority, which amounts to offences
punishable under Sections 59 & 63 of the Act and it will be considered

separately.

-5 It was.also directed, as per the abovesaid Interim Order, the
Respondent to arrange a meeting with Association of allottees and officials of
co-operative bank from where the project loan has been availed. so as to decide
the manner of settling the loan, list out the works to be completed and calculate
the amount required for completing project as committed to allottees and submit
the minutes of meeting before this authority. In compliance of said direction.
the Respondent produced the minutes of meeting held on 12.10.2020 [
Exbt.B1]. As per the Meeting minutes, the Bank has informed that they are
ready to co-operate with any solution put forward by the Association or the
builder to complete the project and they are ready to handover the property
when their loan of 9.83 Crores is settled. The Respondent/Builder stated that

1.5 Crores is enough to complete the project. if the same contractors are
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entrusted the works. The Association informed that the allottees are ready to
invest further amounts to complete the project if a written guarantee by the Bank
is given to Association that the Bank should give sufficient time for completion
and also the registration of the property to buyers when the loan is settled. The
GM of the Bank also assured that they would do everything possible for
settlement of issues provided a workable scheme to be put before them for
approval. The Respondent Builder confirmed that an amount of one Crore is
due from the existing buyers as final instalment and an amount Eight Crores is
to be received from the unsold 30 flats.

6. [t is noted that the Respondent have not executed any sale
deeds so far in favour of the Complainants despite receiving almost full
amounts of consideration from them. It is also worthwhile to note that the
Respondent has not obtained the Occupancy Certificate from the local authority
for this project till date but many of the apartments are occupied by the allottees
without even getting final Fire NOC from the Fire & Rescue Department. The
Respondent did not submit any sufficient explanation in this regard. Without
getting these mandatory clearances, how could the Builder give possession of
apartments to the allottees? If any mishaps happened. the Builder alone will be
liable for criminal negligence. The Authority takes a very serious view on such

derelictions from the part of the Respondent/Builder.

T During the hearing the Respondent requested a time period
of One year for completion of the project in all respects and handing over it to
the allottees. He assured that he will get the loan re-scheduled and release the
property from mortgage. The Complainants also agreed to wait for this period,
subject to conditions being imposed by this Authority. Hence invoking Section

34(f) & 37 of the Act. we have decided to issue directions as follows:
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(1) The Respondent shall complete and hand over. the
project ‘Akshaya Agraharam’ with all the sanctions / approvals required to be
received from the Authorities concerned, all the amenities and facilities as
committed to the allottees and complete all the registrations of sale deeds
related to individual apartments to buyers and common area to the Association,

within One year from the date of this order.

(2) The Respondent shall also submit an affidavit before
the Authority confirming the period of completion as stated above and also
submit a Work Schedule showing clearly, the stage wise completion of pending
works as well as settlement of issues with the Bank, within 15 days from the

date of receipt of this order,

(3) The Association shall monitor the progress of works
and make sure that it is being carried out as per the Work Schedule. In case of
any failure from the part of the Respondent, the Association can approach this

Authority.

8. In the event of any non-compliance of this order by the
Respondent, this Authority shall initiate severe penal actions as provided under

the Act.

9. This order is issued without prejudice to the right of the
Complainants to approach the Authority for compensation, for the loss sustained

to them, in accordance with the provisions of the Act and Rules.

Sd /- Sd/-
Smt. Preetha P Menon , Sri. P H Kurian
Member Chairman

h
Secretary (legal)
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